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FOREWORD

I am very pleased that the proposal for an Annual Burden Survey (ABS) has been
included in the Interinstitutional Agreement on Better Law-making. The challenge
now for the institutions is to ensure that the ABS does not become a missed
opportunity.

The ECR has always championed the idea that it is businesses who create jobs,
not EU growth plans and the role of legislators is to create the right environment
to help businesses do just that! | believe that the ABS will play an important role
in creating the right environment.

We must be ambitious and if designed and rolled-out correctly, the ABS will play
a valuable part in helping legislators identify where Union legislation is not having
the desired effect. While we may create a simple piece of legislation at EU level
that is easy for businesses to understand and comply with - how can we be sure
that, when transposed into national legislation, it remains like that?
This policy paper sets out how the ABS could be used to draw comparisons, on
an annual basis, on the way individual pieces of legislation have been transposed
at the national level by each Member State. It could also identify additional or
new elements that have been added to the legislation. While Member States are
always free to set higher standards, in many cases the additional bureaucracy
added to legislation during transposition is not related to the original aims of the
legislation or is not necessary.

The ABS as set out in this policy paper will in essence help identify cases of
unnecessary gold-plating in Member States. | believe that by bringing such
transparency to the legislative process for our citizens and businesses, we can
ensure that legislation remains simple, clear and enforceable.

In putting the ABS in place, | sincerely hope that all three institutions will use it
as an opportunity to improve, year by year, on how we create, implement and
transpose legislation.

(Ol Q\ @i@*

Anthea Mclintyre MEP
Chair, ECR Policy Group on Better Regulation
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—— 1. INTRODUCTION ———

Under the scope of the new Interinstitutional Agreement (II1A) on better Law-Making,
signed by the three main EU institutions on 13 April 2016, and in line with its
REFIT Programme, the Commission has agreed to carry out an annual review of
the results of the Union’s efforts to simplify legislation, avoid overregulation and
reduce administrative burdens in the form of an Annual Burden Survey (ABS)'.

The ECR Group was actively involved in the debate over the IIA?, it welcomed the
agreement and was a key proponent of its most innovative element, the ABS.
The ECR believes that this is a very useful tool to improve the EU regulatory
environment, cut administrative burdens and red tape - something especially
important for small businesses. The Group recognises that the agreement was
just a first step and urges the Commission to establish the IIA provisions of the
ABS without delay?.

When seeking a methodology for how this survey may be implemented, the
Annual Growth Survey (AGS) provides a useful example. In 2010, the European
Institutions introduced the European Semester, which enables Member States to
coordinate their economic policies throughout the year. The European
Commission carries out an in-depth analysis of the planned budget, macro-
economic policies and structural reforms of each individual Member State and
makes recommendations accordingly, for the next 12-18 months*. Within the
Autumn Package the European Commission sets out the economic and social
priorities for the year ahead. These are based on a combination of lessons from
the Commission’s State of the Union Address and current economic data from
the Commission’s Autumn Forecast. The European Commission sets out these
priorities in the AGS.

The recommendations given to each Member State by the European Commission
serve a dual purpose. On the one hand, they are geared towards strengthening
the Member States recovery and overall economic and social performance and,
on the other hand, they promote convergence of Member States’ policies with
the Commission’s own long-term growth program, Europe2020. The AGS marks
the start of the European Semester. The European Parliament, as well as the
Council, discusses the AGS and, after the Council has adopted its economic
priorities, the Parliament passes a resolution®.
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This policy document will consider how the European Institutions currently
address the Better Regulation agenda. It will also provide an overview of some of
the tools used by individual Member States with a comparison of the different
approaches currently followed and their varying degrees of success.

Two case studies will then be presented. One is an example of best practice
by a Member State that has successful burden reduction mechanisms in place
(The Netherlands). The other is a Member State that does not have a
well-polished system in place (Belgium). By comparing the two we begin to iden-
tify what works and what does not.

The recommendations which follow will address the role of each of the European
Institutions, including the European Parliament, and elaborate on the mecha-
nisms they could employ in order to implement the Annual Burden Survey.
Recommendations will also be made with regard to the European Commission
and the Member States.

! http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32016Q0512(01)&from=EN

2 http://ecrgroup.eu/wp-content/uploads/2015/11/ECR-Group-proposals-on-the-revision-of-the-Interinstitutional-
Agreement-on-Better-Law-Making.pdf; http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-/EP//
TEXT+CRE+20160308+TEM-013+DOC+XML+VO/EN
http://www.europarl.europa.eu/sides/getDoc.do?type=COMPARL&reference=PE-613.586&format=PDF&lan-
guage=EN&secondRef=01
https://ec.europa.eu/info/business-economy-euro/economic-and-fiscal-policy-coordination/eu-economic-gover-
nance-monitoring-prevention-correction/european-semester/framework/european-semester-why-and-how_en
https://ec.europa.eu/info/business-economy-euro/economic-and-fiscal-policy-coordination/eu-economic-gover-
nance-monitoring-prevention-correction/european-semester/european-semester-timeline/autumn-package-ex-
plained_en
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2. DEALING WITH
BURDEN SO FAR

How are the European Institutions and the Member States dealing with the burden
created by EU legislation? What are the main obstacles and what measures are

already in place to tackle them?

2.1. The European
Commission

Regulatory Scrutiny Board (RSB)

The RSB is comprised of a board,
headed by a director-general of the
Commission and consisting of three
high-level Commission officials and
three experts who are external to the
Commission. It replaces the former
Impact Assessment Board (IAB), and
expands on its responsibilities. The
board operates independently and, as
such, is not managed by the European
Commission. Members of the Board
are employed on a full-time basis, to
ensure that the Commission officials
do not have conflicting interests. The
RSB advises the College of
Commissioners and acts as a quality
control body for the Commission’s
Impact Assessment and Evaluation
practices. Its role is to facilitate the
implementation of the Better Regulation
agenda, by putting checks and bal-
ances on Impact Assessments carried
out by the Commission and advising
on how to improve them. It ensures
that Commission initiatives have taken
sufficient notice of stakeholders’ input,

440774-ECR-Annual Birden Survey-Broch-OK.indd 7

and that regulation is targeted and
proportionate to its objectives, so as
to avoid unnecessary costs. A nega-
tive review by the RSB is binding and
means the legislative proposal must
be reviewed, modified and resubmitted
to the board for further examination®.

REFIT platform

The Regulatory Fitness and perfor-
mance (REFIT) platform serves a dual
purpose. It advises the Commission
on how to make regulation more effective
while, at the same time, reducing exist-
ing burden and ensuring that policy
objectives are not compromised.
More specifically, the REFIT platform
contributes to the simplification of EU
law and the reduction of administrative
burden for the benefit of public author-
ities, businesses and civil society. It
does so by assessing the fithess of
existing regulation and implementing
changes where such a need is identi-
fied. It also makes recommendations
to the Commission based on the input
of interested parties submitted via the
online portal of “Lighten the load -
have your say!” Such suggestions are
not binding for the Commission but it
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must take them into account and justify
whether and why (not) it intends to use
them. The regulatory amendments
and improvements made in respect of
each initiative are charted and recorded
in the REFIT scoreboard. The platform
was created under the Better
Regulation Communication of May 2015
and it is comprised of two groups: the
government group and the stakeholders
group. The former consists of one
representative  from each Member
State and the latter consists of repre-
sentatives from the business world,
social partners and civil society, the
Committee of the Regions and the
Economic and Social Committee. First
Vice-President Frans Timmermans
chairs the platform while each sub-
group is led by the chair of the RSB'.

The REFIT platform was a follow-up
initiative from the High-Level Group on
the Reduction of Administrative Burdens,
aka the Stoiber Group, named after its
leader, the former Bavarian Prime
Minister Dr. Edmund Stoiber. The
Group was comprised of 15 experts
who contributed on a voluntary basis.
The Group played a significant role in
what was a successful Action
Programme for the Commission. During
its course, the programme exceeded
the objective set by reducing 27% of
administrative burden which translat-
ed to annual savings of approximately
EUR 33.4 billion. The Group’s contri-
butions were particularly decisive in

negotiating two Commission proposals
of great importance with the
Parliament and Council. These were
the introduction of VAT e-invoicing and
the exemption of micro-businesses
from accounting rules®.

Task Force on Subsidiarity,
Proportionality and
“Doing Less More Efficiently”

The new task force on Subsidiarity,
Proportionality and “Doing Less More
Efficiently” was presented by the
Commission on 14 November 2017.
Announced in President Junker’s 2017
State of the Union address, the Task
Force’s aim is to make recommenda-
tions on how to better apply the princi-
ples of subsidiarity and proportionality,
identify policy areas where work could
be re-delegated or definitely returned
to Member States as well as looking
for ways in which to better involve
regional and local authorities in EU
policy making and delivery. The Task
Force, which started its work on
1 January 2018, is chaired by Frans
Timmermans, Commission First Vice-
President already in charge of Better
Regulation, and is comprised of
9 members appointed by the President
of the Commission: three members
from the European Parliament, three
members from national Parliaments of
the Member States and three members
from the Committee of the Regions®.

> https://ec.europa.eu/info/law/law-making-process/regulatory-scrutiny-board_en
https://ec.europa.eu/info/law/law-making-process/evaluating-and-improving-existing-laws/refit-making-eu-law

simpler-and-less-costly/refit-platform_en
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2.2 The European Parliament

The European Parliament has significant resources at the disposal of Members.
The European Parliamentary Research Service (EPRS) can be called upon to
conduct impact assessments on substantive amendments to legislative proposals.
This is an important tool in aiding the political decisions Members take on legislation.
However, it is unfortunately under-used in many Committees.

Source: European Parliament Research Service (EPRS)

8 https://ec.europa.eu/info/files/final-report-high-level-group-cutting-red-tape-europe-legacy-and-outlook_en
¢ https://ec.europa.eu/info/sites/info/files/2017-c-7810-president-decision_en_0.pdf

© The Ex-Ante Impact Assessment Unit (IMPA) was created in January 2012.

" The Ex-Post Impact Assessment Unit (IMPT) was created in February 2014.
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The EPRS also performs a valuable
role in appraising the Commission’s
own Impact Assessments to ensure
they are robust and comprehensive.

The Committees of the Parliament
have adopted a variety of approaches
towards analysing the impact assess-
ments of Commission proposals and
the subsequent impact of legislation in
its implementation. Some Committees
are actively considering the detall
of impact assessments, while others
actively investigate the results of
implementation; however few, if any,
undertake more systematic analysis of
the impact of legislation, from its
inception to the results on the ground.
This could be significantly improved
and would contribute towards more
effective ownership of the role of scru-
tiny on the part of the Parliament. With
those tools in place, the Committees
could effectively contribute towards
the ABS, translating the results of their
scrutiny into the effects of adopted
legislation into recommendations for
burden reduction.

The EPRS prepares a series of docu-
ments, updated periodically, covering

440774-ECR-Annual Birden Survey-Broch-OK.indd 10

some aspects of the evaluation of leg-
islation, such as the status of review
clauses contained in adopted acts.
This monitoring role could be expanded,
to include evaluation of the implemen-
tation more generally of legislation.
Under the IIA on Better Law-making
there is a commitment to note when
additional regulatory requirements are
added to national legislation over and
above the basic regulation adopted at
the European level. Similarly, the
Member States have committed to
providing publicly available information
on the transposition of Union acts. It
would be helpful, in the context of mon-
itoring the application of the ABS, if the
EPRS were to collate this information.
This should be in the form of a subject
area-by-subject area breakdown, al-
lowing assessments to be made of
Member States actions — both in terms
of a failure to implement and actions
which have exceeded the basic
requirements - when transposing
Union law.

The Annual Burden Survey is another
tool we should fully exploit to achieve
the desired results in Burden reduc-
tion at EU level.
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2.3. The Member States
The problem of gold-plating

Arguably the most prevalent problem
Member States struggle with, in relation
to added burden from EU legislation is
gold-plating. The term “gold-plating”
refers to a practice engaged in by
Member States during the process of
transposing and implementing the EU
acquis. The term is used to describe
the phenomenon of going over and
above the requirements of the letter of
the law, in a way that makes the law
more burdensome or otherwise “en-
riches” it in a way that detracts from its
effectiveness and timeliness. Gold-
plating of EU legal instruments can
vary, as different legal instruments dis-
play different characteristics. In the case
of Directives, which are objective-ori-
ented instruments and the implemen-
tation strategy of which is largely left to
the Member State, there is consider-
ably more room for discretionary im-
plementation and gold-plating. While
the addition of extra provisions and
clauses is often done with the objective
of bringing about regulatory certainty,
it often results in higher compliance
costs and administrative burdens.

The UK is one of the EU Member
States which engages in gold-plating!
An example of this practice can be
found in the form of the Agency
Workers Regulation of 2010. The UK’s
Department for Business, Innovation

and Skills granted temporary workers
a right to performance-related remu-
neration. This was a right that was not
present in the original EU law covering
temporary workers rights to pay, as
compared with those of permanently
employed staff’?,

Regulatory fragmentation at EU level is
another negative side-effect of
gold-plating, as national enriching,
burdening or otherwise distorting the
centrally issued policy objectives of
the EU, creates divergence across the
EU. Rather than achieving maximum
harmonisation — which is what the EU
ultimately strives towards — it leads to
a fragmented, and often incoherent,
regulatory framework, thus making
cross-border activity, governed by EU
law, inherently more burdensome.
Stakeholders seeking to engage in
cross-border activity must be familiar
with multiple legal regimes or hire ex-
pensive specialists, which translates
into high compliance costs and sub-
stantial administrative burden.

Burden reduction programmes
in EU Member States

Below we outline how each Member
State approaches burden reduction
and give examples of best-practice
initiatives.

Austria™
Austria has recently introduced major
regulatory reforms. Since 2013, all new

2 https://www.iod.com/Portals/0/Badges/PDF’s/News%20and%20Campaigns/Regulation%20and%20employ-
ment/The%20Midas%20touch%20Gold-plating%200f%20EU%20employment%20directives%20in%20UK %20

law.pdf?ver=2016-04-14-101413-697

http://www.oecd.org/gov/regulatory-policy/Austria-web.pdf
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primary laws and subordinate regulations
have to undergo an RIA, as well as an
ex post review five years after adoption.
The Federal Performance Management
Office, at the Federal Chancellery,
functions as an RIA oversight body
and publishes annual reports on the
implementation of the RIA system.
Furthermore, as of April 2015, thresholds
based on various impact dimensions
have been introduced to improve pro-
portionality in the RIA framework.
Formal requirements for conducting
ex post evaluations entered into force in
2013. These are quite extensive, asking
for an assessment of the achievement
of underlying policy goals, a comparison
of actual and predicted impacts, and
the identification and quantification of
costs and benefits and unintended
consequences. However, since April
2015, these requirements are limited to
regulations for which full RIAs have been
conducted. Stakeholders consultation
is usually carried out on draft regulations,
while early-stage consultations about
the nature of the problem and possible
solutions are only carried out in some
cases and on an informal basis.
Consulted stakeholders are granted in
general six weeks to provide feedback.

Bulgaria™

Over the past few years Bulgaria has
made several improvements in its regu-
latory policy. Policy planning and coor-
dination has been improved, as minis-
tries and regulatory agencies have the
legal obligation to publish the text of

proposed regulations before their en-
actment for public consultation.
Nonetheless, rule making bodies are
not required by law to solicit comments
on proposed regulations. RIA are
required by law and are conducted on
a regular basis. However, guidelines do
not include specific criteria for determin-
ing which proposed regulations are
subjected to an impact assessment,
and there is no specialised govern-
ment body tasked with reviewing and
monitoring regulatory impact assess-
ments conducted by other individual
agencies or government bodies.
Furthermore, there is no requirement
for regulations to be periodically
reviewed to see whether they are still
needed or should be revised.

Cyprus'™

The Republic of Cyprus promotes
Better Regulation and the improvement
of the regulatory framework within its
Growth Reform framework. A compre-
hensive Action Plan for the improvement
of the Regulatory Framework in Cyprus
was approved by the Cabinet of
Ministers in 2015 and includes moderni-
sation and simplification measures in
specific areas, including e-government
related actions. Impact Assessments (IA)
are performed during the preparation
and before the adoption of new legis-
lation, and focus on the assessment of
possible and significant impacts on
the economy, society and the environ-
ment. Public consultation is also used
as a tool to ensure the involvement of

" http://rulemaking.worldbank.org/data/explorecountries/bulgaria#cer_transparency
http://www.reform.gov.cy/en/growth-reform/better-regulation/simplification-of-legislation
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the affected stakeholders, in the same
way new legislation is developed before
its enactment.

Czech Republic'®

Through the establishment of an inde-
pendent “watchdog” body, the Czech
Republic has made considerable
progress towards ensuring regulatory
quality and strengthening its Impact
Assessment practices. The indepen-
dent body known as the RIA Board is
a part of the Legislative Council which
serves as an independent advisory
body to the government, scrutinising
the quality of legislative drafts. Its quality
could be further improved by quantifying
all impacts of the legislation, beyond
administrative burdens. Raising further
awareness could lead to more input
into the public consultations. Finally,
the performance of existing regulation
is seldom assessed.

Denmark'’

Denmark has had a better regulation
agenda for over 20 years, with a de-
regulatory trend aimed towards mod-
ernising the economy. Over the years,
the focus has shifted from deregulation
to regulatory quality. Since 2000 efforts
have been made to improve law-making
and simplify existing laws in order to
reduce administrative burden. In 2005
the Consultation Portal was introduced,
improving transparency and increasing
stakeholder engagement. Since 2015,
all ministries must conduct RIAs on
the compliance costs of new regulations

for businesses and make them public
during consultations. The Danish model
could benefit from streamlining its
monitoring aspects through a consolidation
of monitoring responsibility. Currently
such responsibility is dispersed amongst
different bodies for different regulations.

Estonia'™

In2012, Estoniaadopted its “Guidelines
for development of legislative policy”
for the period to 2018, as a part of a
recent set of reforms to improve the
country’s regulatory system. In 2012, the
government also passed a methodology
for impact assessments, including ex
post evaluations. The Legislative Quality
Division of the Ministry of Justice is
tasked with overseeing and scrutinising
the RIAs and ex ante evaluations with
regards to primary legislation. In 2007
awebsite (www.osale.ee) was launched
as a channel for public participation.
Consultations are conducted for all
primary legislation. A threshold test is
applied to determine the necessity of
carrying out an RIA.

Finland™

Finland’s Better Regulation model has
evolved over 40 years. It was last updated
in 2006 with the Better Regulation
Strategy of that year. This sets out policy
measures for better regulation through
increased transparency measures,
stakeholder engagement and impact
analysis. Commitment to this Strategy
was reiterated as part of the 2011
Government Platform. RIA is obligatory

16 OECD Regulatory Policy Outlook 2015 Country Profile: Czech Republic
7 OECD Regulatory Policy Outlook 2015 Country Profile: Denmark

'8 OECD Regulatory Policy Outlook 2015 Country Profile: Estonia

9 OECD Regulatory Policy Outlook 2015 Country Profile: Finland
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for primary legislation in Finland, in-
cluding stakeholder feedback through
Finland’s modern channels. Consultation
feedback is characterised by trans-
parency and is made readily available
to the general public. The Finish model
could be strengthened with the intro-
duction of a supervisory body that
would ensure the consistent imple-
mentation of the programme. Finland
also makes good use of sunset clauses
to ensure that regulation does not out-
live its purpose and/or imposes un-
warranted burdens.

France?

France has made significant efforts to
improve the quality of its regulatory
policy system since 2009. Impact
assessments are currently a constitu-
tional requirement for all draft laws
prepared by the executive. In 2013,
the government introduced a “simpilifi-
cation movement” that involved the
creation of a Business Simplification
Council (January 2014) and the ap-
pointment of a Minister of State for
State Reform and Simplification, at-
tached to the Prime Minister (June 2014).
However, as of 2015, the creation of an
independent body to evaluate impact
assessment studies and oversee the
implementation of the moratorium on
new legislation for business, has been
stalled. Despite the launch of a major
evaluation programme in 2012, ex
post evaluation of specific regulations
is the exception. Furthermore, al-
though public consultation is a consti-
tutional requirement in the area of the

environment, stakeholders’ engage-
ment is not a systematic practice.

Germany?'

Germany has made significant prog-
ress on its regulatory policy. In 2013, it
introduced systematic ex post evalua-
tions of all regulations that have gener-
ated over 1 million EUR in compliance
costs. The Minister of State to the
Federal ~ Chancellor for  Better
Regulation is charged with promoting
government-wide progress on better
regulation, while a special unit in the
Chancellery co-ordinates and moni-
tors the programme on the reduction
of bureaucracy and better regulation.
Germany has also opted for the one-in
one-out rule, but has not engaged in
further regulatory policy beyond that
of administrative simplification. Germany
could benefit from opening up its con-
sultation practices to the general pub-
lic. Currently, feedback on proposed
legislation is primarily offered by ex-
perts and social partners.

Greece?

In 2012, Greece, adopted the law
“Regulatory Governance: Principles,
Procedures and Tools of Better Law
Making”. According to the law, all
Ministries were to apply the principles
of Better Regulation when creating
legislation. However, its implementation
has been very challenging with few
tangible results. The responsibility for
regulatory policy is fragmented, leading
to challenges in terms of organisation
and coordination. Responsibility for

http://www.oecd.org/gov/regulatory-policy/France-web.pdf
21 OECD Regulatory Policy Outlook 2015 Country Profile: Germany
*2. OECD Regulatory Policy Outlook 2015 Country Profile: Greece
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various elements lies with the Ministry
of Interior  and Administrative
Reconstruction, the General Secretariat
to the Government through the Better
Regulation Office (BRO), the Ministry
of Finance or with other individual min-
istries. Whilst the BRO’s mandate for
coordination of regulatory policy tran-
scends all administrations, it is un-
der-resourced. While RIAs are obliga-
tory for all primary laws, their quality is
questionable due to the limited time
available for the drafting of proposals.
Moreover, while the BRO oversees the
RIAs, it does not have the power to re-
ject a proposal. Consultations are
mostly conducted on an informal ba-
sis and are not guided by any prede-
termined rules. Greece lacks a system
for ex post reviews so, old and redun-
dant regulations are not repealed.

Hungary?*

A decree of 2011 has made regulatory
impact assessments mandatory for all
primary and subordinate legislation in
Hungary. The scope of the RIA is rather
wide, taking into consideration impacts
on the national budget, competition,
the environment, social policy and
sustainable development. Some RIAs
even include a review clause, where ex
post evaluations of a law are predeter-
mined, drawing a strong link between
ex ante and ex post reviews. Despite
this ambitious plan, the institutional
structures to support its operation are
not yet fully developed. Additionally,
the scope and coverage of public con-
sultations are rather limited and con-

ducted on outdated government websites
and in ad hoc meetings.

Ireland®

Over the past decade, Ireland has
passed a number of measures for im-
proving regulatory processes. The
“Regulating Better” paper of 2004,
which is the blueprint for the imple-
mentation of updates in relation to RIA
as well as public consultations,
reviewing of pre-1992 legislation and
evidence based policy making.
Despite the lack of an independent
scrutiny body, regulators are required
to provide written statements explaining
how the impact of all primary legislation
has been considered. Stakeholder
engagement is not mandatory for all
regulations and where consultations
are carried out they are not required to
be made available to the public.
Additionally, there are no formal
requirements for ex post review and
evaluation of regulation.

Italy?®

Since 2008, lItaly has introduced a
number of reforms in order to improve
regulation. RIA has been made man-
datory for all legislation initiated by the
executive. This process is supervised
by the legislative department of the
Prime minister’s office (DAGL). Impact
assessments have an ex ante and ex
post dimension, as regulations are re-
quired to be evaluated two years after
their entry into force, according to cri-
teria and objectives identified during
their development. The administration

*3 OECD Regulatory Policy Outlook 2015 Country Profile: Hungary
?* OECD Regulatory Policy Outlook 2015 Country Profile: Ireland

440774-ECR-Annual Birden Survey-Broch-OK.indd 15

24/05/2018 08:11



department of the Prime Minister’s
Office (DFP) also undertook a project,
between 2008 and 2012, to repeal all
laws it deemed to be redundant.
Making RIAs public and using them as
a basis for public consultations could
increase transparency and improve
the quality of legislation. Despite for-
mal consultations being launched for
some major reforms in areas such as
education, informal consultations con-
tinue to be the norm for stakeholder
input.

Latvia®®

Latvia has an overall culture of trans-
parency and public engagement also
informs the decision-making process,
with public hearings and systematic
consultations and feedback to stake-
holders on their contributions when
planning regulatory measures.
Ministries and regulatory agencies are
also obliged to report on the results of
the consultation on proposed regula-
tions which are directly distributed to
interested stakeholders. Despite the
lack of specific criteria for determining
which proposed regulations are sub-
jected to an impact assessment, RIA
are required by law and carried out on
aregular basis. Review and evaluation
of existing legislation is not mandatory.

Lithuania®

Over the last two decades Lithuania
has substantially modernised its public
administration. In particular, strategic
documents such as the Lithuania

2030 strategy, the National Progress
Programme 2014-2020 and the Public
Governance Improvement Governance,
acknowledge the importance of devel-
oping active citizenship and citizen
participation in policy making and ser-
vice delivery. Requirements for better
regulation are largely in place, consul-
tation is a common practice, busi-
nesses licences are being simplified
and solutions are being implemented to
assist businesses in the field of inspec-
tion and enforcement. RIAs and quality
controls are diffused, however there
are no clear guidelines on the laws
and regulations which should undergo
in-depth RIA. Overall, there is little
control or coordination over the imple-
mentation of better regulation reforms
and review of existing legislation is not
systematic, while civic engagement
remains relatively low.

Luxembourg?®

Since 2009 Luxembourg has stressed
its commitment to improving regulatory
quality. The Minister for Civil Service
and Administrative Reform is account-
able for promoting regulatory reform,
and his ministry is in charge of co-or-
dinating RIA and administrative simpli-
fication. However, the Minister lacks
the formal authority to ask for a revision
of an RIA. The main focus of the country’s
regulatory reform strategy is on ad-
ministrative burden reduction and sim-
plification. Meanwhile, impact assess-
ment forms are required to inform the
development of all regulations, in the

> OECD Regulatory Policy Outlook 2015 Country Profile: Italy
% http://rulemaking.worldbank.org/data/explorecountries/latvia#cer_challenging
2 http://www.keepeek.com/Digital-Asset-Management/oecd/governance/regulatory-policy-in-lithua-

nia_9789264239340-en#.WIMstqenGUk#pagel7

http://www.oecd.org/gov/regulatory-policy/Luxembourg-web.pdf
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form of checklists focussing on ad-
ministrative burdens and enforcement
costs. Consultation with stakeholders
informs the development of all regula-
tions, but input is mostly sought at the
later stage on draft proposals. On the
other hand, consultation with the general
public remains very limited in practice
and is only required for some primary
laws. There is no systematic approach
for ex post evaluations.

Malta®

Since 2006 Malta has been steadily
improving its regulatory policy to foster
an environment conducive to Better
Regulation. Following the approval of
the Better Regulation Strategy 2008-
2010 in 2008, the BRU (Better
Regulation Unit) within the Office of
the Prime Minister became the single
central authority on Better Regulation.
The BRU works closely with the public
administration to ensure that Better
Regulation principles and procedures
are applied consistently throughout
the Public Sector. The main instrument
for policy evaluation is the so called
Legal Notice Checklist (LNC), which
replaced the RIA in 2006. It is an ab-
breviated version of the RIA. The full
version, called the big RIA (Full RIA,
Extended RIA) is implemented only in
exceptional circumstances. Decision
of LNC implementation is up to the
legislator and is applied only to regula-
tions and only after the preparation of
the regulation project.

Poland®®

Poland has significantly improved its
regulatory policy over the years. The
introduction of a central online system
by the government provides public ac-
cess to RIAs and accompanying doc-
uments sent to selected interest
groups in businesses and civil society
spheres. Poland also runs a pilot pro-
gramme for public consultations con-
ducted over the internet. Users can
comment on draft proposals and RIAs
as well as view comments made by
others. The implementation of the
Polish Better Regulation Programme
2015 is coordinated by the Ministry of
Economy which reports back to the
Council of Ministers. The Chancellery
of the Prime Minister, which co-creat-
ed the Programme, is responsible for
assessing the quality of RIA and legis-
lation. As is the case with other coun-
tries, Poland faces the challenge of
implementing its regulatory policy and
ensuring that RIAs are considered in
the drafting of regulations. Poland
would greatly benefit from the intro-
duction of an independent entity that
would evaluate progress on better
regulation and offer advice for future
reforms.

Portugal®'

Portugal, in comparison to other OECD
countries, is somewhat of a latecomer
to Better Regulation policies. However,
recently significant efforts have been
made to reduce administrative burden
and modernise its public administra-

9 http://www.bru.gov.mt/

0 http://regulatoryreform.com/wp-content/uploads/2015/02/Poland-Regulation-Impact-Assessment-RIA-at

Poland-and-at-Some-EU-Countries-2013.pdf
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tion. More specifically, the Simplificar
Programme aims at establishing a
more systematic ex ante and ex post
evaluation of regulations. The man-
date for administrative modernisation
lies with the State Secretary for
Administrative Modernisation located
within the Presidency of the Council of
Ministers at the centre of government.
The State Secretary oversees the
Agency for Administrative Modernisation
which supervises the execution of
simplification programmes. RIAs are
carried out for all primary laws, mainly
focusing on cost assessment and ad-
ministrative burdens. While currently
the Minister for the Presidency has re-
sponsibility over the quality of RIA
questionnaires, it would be beneficial
to set up an independent oversight
body. Moreover making RIA public
could enhance transparency.

Romania®

Romania has made substantial im-
provement in its regulatory policy over
the past few years, but there are still
gaps and drawbacks. The primary
mechanism used by the Office of the
Government to ensure that government
policies are implemented by line minis-
tries is the Annual Working Plan of the
Government (AWPG), an electronic
database established in 2014. All line
ministries announce planned legisla-
tive initiatives for the year and the ap-
proximate adoption date. The AWPG
has fostered discipline and predictabil-
ity. However, monitoring and evaluation

of government policy is reported to be
challenging in general, given historical
fragmentation amongst line ministries
and between line ministries and the
Centre of Government. The number of
strategies, as well as limited focus on
implementation beyond the approval
of a legislative initiative and limited ca-
pacity in this area, limit the overall poli-
cy monitoring (@and evaluation) capacity.

Slovakia®®

Slovakia lacks an actual structured
regulatory policy. Four ministries
(Ministry of Economy as a co-ordina-
tor, Ministry of Finance, Ministry of
Labour and Social Affairs and Ministry
of Environment) share competencies
for overseeing the quality of Regulatory
Impact Assessments, which makes the
integrated approach to RIA difficult.
Moreover, even though Regulatory
Impact Assessments have been man-
datory since 2008, the ministries have
been focusing mostly on budgetary
impacts only. Nevertheless, recent
amendments to  the  “Unified
Methodology for the Assessment of
Selected Impacts” do provide new
methodology for assessing economic,
social and environmental impacts. They
have also strengthened the quality of
oversight, by establishing a new
Permanent Working Committee of the
Legislative Council of the Slovak
Republic, and introducing early con-
sultations with businesses. Public
consultations in the later stage of the
regulation-making process are also

2 OECD Regulatory Policy Outlook 2015 Country Profile: Portugal
https://www.oecd.org/countries/romania/public-governance-review-scan-romania.pdf
4 https://www.oecd.org/gov/regulatory-policy/Slovak-Republic-web.pdf
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well developed, while improvements in ex
post reviews of existing regulations are
expected following the establishment
of the Centre for Better Regulation within
the Slovak Business Agency which will
also be responsible for the SME test.

Slovenia®

In 2013, Slovenia adopted a compre-
hensive, government-wide, regulatory
policy. This development was part of
the Single Framework to enable better
regulation and facilitate a better and more
competitive business environment.
Slovenia’s commitment to better regu-
lation is evident in more strategic doc-
uments such as its Development
Strategy 2015-2020. Regulatory policy is
co-ordinated by the Better Regulation,
Administrative Processes and Quality
Service Department of the Ministry of
Public Administration. While RIAs are
obligatory for all primary legislation,
their quality is inconsistent. Additionally,
there is no independent body to con-
duct any form of quality control. In
2015, an extensive project was started
whereby regulators, stakeholders and
drafters are trained with a view to
increasing transparency of the regulatory
process and the involvement of civil
society in the development of regulations.
Slovenia was one of the first countries
to adopt the Standard Cost Model for
measuring and reducing the adminis-
trative burden on businesses. The
Model is still being used and has
played a major role in the reduction of
administrative burdens for businesses.
Slovenia would benefit from a more

systematic and in-depth ex post eval-
uation of regulations.

Spain®®

Spain is one of the most recent states
to start developing a Better Regulation
Agenda. In 2012, the Council of
Ministers published an Agreement
establishing CORA (Commission to
Reform Public Administration). CORA’s
mandate is to propose solutions for
more efficient and useful public admin-
istration. The majority of initiatives
proposed are based on best practice
by other OECD countries, with some
requiring horizontal cooperation for
their implementation while others only
relate to the work of specific minis-
tries. Examples of CORA initiatives in-
clude: the burden reduction manual,
RIA improvement, laws for a seamless
market and common commencement
dates. RIAs are conducted for all prima-
ry legislation, but their quality is ques-
tionable due to the lack of a clear and
systematic assessment methodology.

Sweden®

Sweden has long established its
Regulatory Reform Agenda and sim-
plification policy. Public consultation is
a routine part of developing regulations.
The principle of public access in
Sweden entitles the general public to
access official documents with only a
few exceptions, e.g. documents that
are subject to secrecy. Draft regulations
are often first analysed and evaluated
by a committee of inquiry, whose final
report is referred to relevant stake-

5 OECD Regulatory Policy Outlook 2015 Country Profile: Slovenia
¢ OECD Regulatory Policy Outlook 2015 Country Profile: Spain
7 http://www.oecd.org/gov/regulatory-policy/Sweden-web.pdf
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holders for consideration, before the
joint draft procedure continues within
Government Offices. The Council on
Legislation provides a check of con-
formity with existing legislation before
a bill is submitted to the Parliament. A
Better Regulation Team at the Ministry
of Enterprise and Innovation co-ordi-
nates the work on Better Regulation
across Government Offices. Other key
players include the Swedish Agency
for Economic and Regional Growth,
which carries out a broad range of
projects, and the Better Regulation
Council, an independent decision-
making body within the Agency that
examines and issues opinions on the
quality of RIAs. Ex post evaluation
frequently occurs on an ad hoc basis.

United Kingdom®

Evidence-based policy making has
been a priority for the United
Kingdom’s government. Early in the
regulatory process, RIAs are carried
out to identify the problem as well as
possible regulatory and non-regulatory

solutions. Stakeholders are invited to
contribute by offering comments on
the evidence collected and the analysis
it has undergone. A further RIAis carried
out in the form of a cost-benefit analysis
of the preferred solution identified by
the previous round of RIAs. In 2011,
the UK launched the “Red Tape
Challenge”, a strategy for reducing the
regulatory stock, which proved to be
an example of open and collaborative
policy making. It made use of digital
crowd sourcing to collect over 30 000
comments. In 2013, the 1-in 2-out
system was introduced for better reg-
ulatory management, saving over £10
billion for businesses. The UK’s im-
pact assessment process focuses
heavily on business and civil society
organisations and the more recent in-
troduction of the Regulatory Policy
committee has widened the scope to
include the public sector and consumers.

% OECD Regulatory Policy Outlook 2015 Country Profile: United Kingdom
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3. COMPARATIVE CASE
STUDIES OF APPROACHES
TO BURDEN REDUCTION.

In this chapter we will compare a Member State with a well-functioning Better
Regulation system in place (The Netherlands) with a Member State which struggles
more profoundly to achieve a satisfactory system (Belgium).

3.1. Case study:
The Netherlands

The Dutch are considered pioneers
in the field of administrative burden
reduction, with various programmes
running from as early as the 1990s.
With no blueprint or best-practice
guidelines to follow, the Netherlands
has developed a model with some
defining characteristics which have
contributed to the success it has had
on various fronts. With a strong com-
mitment to corporatist philosophy??,
the Dutch have always placed great
emphasis on consensus building and
the use of expert advice’®. The combi-
nation of the two contribute to improving
the quality and legitimacy of regulation
whilst ensuring wider acceptance
onceitis beingimplemented. Moreover,
the three-tier structure of governance*,
as divided between central government,
provinces, and municipalities has
equally played its part in shaping the
processes towards burden reduction.

One of the main characteristics of the
Dutch model is that it establishes a
quantitative target from the outset®.
The target has been a clear reduction
of burden in the order of 25%, and
within a predetermined and definite
timeframe. This ambitious but realistic
target opens the government up to
public scrutiny. The establishment of a
quantitative target is complimented by
the introduction of a specific measure-
ment method, the Standard Cost
Model (SCM)* which has a dual purpose
of measuring the overall administrative
burden, as well as charting the distribu-
tion of burdens as they arise in relation
to specific institutions and individual
regulations. The strength of this method
lies in its capacity to identify burden
reduction targets while also facilitating
the process of prioritising action
according to which regulatory chan-
nels appear to be most burdensome.

The Dutch model is underpinned by a
strong institutional and organisational

’ Better Regulation in Europe- The EU 15 Executive Summary: Netherlands Project p1

0 lbid p1
Ibid p1

2 Cutting Red Tape Administrative Simplification in the Netherlands: Executive Summary p8
Better Regulation in Europe- The EU 15 Project Executive Summary: Netherlands p2
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structure. On the part of the government,
the burden reduction processes are
coordinated by an inter-ministerial
project team known as IPAL*. The team
is under the mandate of the Ministry of
Finance, where it is best placed to offer
a systematic coordination for all burden
reduction actions undertaken across
ministries. The primary roles of IPAL
are to ensure methodological consis-
tency throughout the measurement
process and promote standardised
and coherent reporting on findings
with a view to simplifying the process-
ing of information and avoiding the du-
plication of measurements.

The strategic placement of IPAL in the
Ministry of Finance also ties in with another
characteristic of the Dutch model; the
link between burden reduction and
the budget cycle*®. More specifically,
the reporting procedures concerning
the burden reduction programme are
based on the reporting practices fol-
lowed in relation to the budget. This has
the added value of bringing a very high
degree of formality and punctuality to
reporting, ensuring that procedural
deadlines are not missed and that bur-
den reduction has the continued at-
tention of the Cabinet and Parliament.
Perhaps most importantly, however,
the link to the budget cycle has sent a
message to other ministries that their
commitment and performance in rela-

tion to the programme will be taken
into account when the budget is dis-
cussed with the Minister of Finance.

An integral component of the Dutch
model has been the practice of inde-
pendent monitoring*® which has con-
tributed to both scrutinising and as-
sisting ministries and other centres of
governance with a view to reinforcing
the burden reduction programme. As
part of the Dutch model, an Advisory
Board on Administrative Burdens
(Actal*’) was established. Its duties include
monitoring progress towards achieving
the reduction target, offering advice
and guidance to the ministries and the
Cabinet, and assessing the burden
reductions initiatives of various ministries.
Moreover, due to its independence,
Actal has played a very important role
in ensuring the continued existence
and support for the programme.

Finally, the Dutch programme for the
reduction of burdens has benefited from
strong and lasting political support from
successive Cabinets. This support has
been backed by Parliament and civil
society organisations. The rare phe-
nomenon of having attracted support
from across the political spectrum has
meant that the programme has been
able to run for a considerable time with-
out being fragmented, despite having
been run by different governments.

Cutting Red Tape Administrative Simplification in the Netherlands: Executive Summary p8

5 Ibid p8
5 |bid p8
http://www.actal.nl/
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Of course, the Dutch programme is
not free of criticism. One of the most
frequent criticisms has been that the
programme is too narrow, focusing
predominantly on administrative burden
reduction for businesses. Successive
OECD studies in 2007 and 20114
have found that links between the burden
reduction programme and other pro-
grammes for public sector reform
have been weak. Initiatives such as
“e-government®®”, which are closely
linked to the administrative burden re-
duction programme in terms of their
objectives and rationale, have not
been effectively integrated so as to
benefit from the tried and tested methods
of the burden reduction programme.

Another popular criticism is the pro-
gramme’s shortcomings regarding
ex-ante impact assessment!. It appears
that the Dutch programme has a
stronger reactive component as op-
posed to a proactive one when it
comes to dealing with administrative
burden. If some of the subsequently
reduced burden could be initially elim-
inated, then the Dutch programme
could be even more successful. An
OECD review of the programme con-
cluded that Impact Assessments occur
too far along the decision-making pro-
cess, and furthermore that the consul-
tative methods used have some flaws;
there is a lack of transparency and a

failure to carry out an effective
cost-benefit analysis®. Additionally
there has been too much emphasis on
narrowly defined business costs, inad-
equate consideration of alternatives to
hard regulation, and fragmented quality
control for consultative procedures®,

The OECD has identified the need for
a new approach that could strengthen
Impact Assessments in the Dutch pro-
gramme, by “promoting a clear vision
and integrated approach to impact as-
sessment”*, More specifically, the
new approach must explore the purpose
of impact assessment on a case-by-
case basis, as well as looking at how it
can contribute to more effective, target-
ed and evidence-based regulation®. It will
have to be complimented by appropriate
training, introducing officials to cost-
benefit analysis and quantitative method-
ologies of burden measurement.
Promoting a homogenous new ap-
proach to impact assessment, ex-post
evaluation would also have to be
adapted to the new approach analysed
by the OECD. The OECD makes the
following recommendations: enriching
Actal’s role to give advice to the Cabinet
with powers for an ex-post evaluation,
annual reports to the Parliament in order
to monitor the development of new
regulations and encourage the
Netherlands Court of Audits to carry out
audits on the process of evaluation®®,

Better Regulation in Europe- The EU 15 Project Executive Summary: Netherlands
9 Cutting Red Tape Administrative Simplification in the Netherlands: Executive Summary
0 Cutting Red Tape Administrative Simplification in the Netherlands: Executive Summary p9
' Better Regulation in Europe- The EU 15 Project Executive Summary: Netherlands p4

2 lbid p7

Better Regulation in Europe- The EU 15 Project Executive Summary: Netherlands p7
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Responding to some of the weak-
nesses identified, the Dutch pro-
gramme has been strengthened
through a mix of institutional capacity
building and the introduction of new
policies  for  Better  Regulation.
Measures include a reform programme
for inspection and enforcement, a pro-
gramme to address administrative
burdens on citizens (covering regulation
of the administration), an assessment
of alternatives to regulation and a con-
tinued engagement with EU institu-
tions regarding the evolution of Better
Regulation at the European level®’.

In terms of institutional capacity build-
ing for Better Regulation, the
Netherlands has established the
Regulatory Reform Group (RRG)®.
The Group is the result of a merger of
relevant  units  within  important
Ministries  responsible for Better
Regulation®. The Group has contributed
to creating a more coherent strategy
for administrative burden reduction
and has gained considerable support
from across the political spectrum.
The RRG, however, is only responsible
for burden reduction in relation to
businesses. To address this issue the
Steering group for Better Regulation
was introduced to strengthen the links
between the various ministries that focus
on better regulation and burden re-
duction. Consequently, the Steering
Group coordinates actions between
both business-focused and other

forms of better regulation in quarterly
meetings. The Group’s monitoring and
reporting practices have been hailed
by the OECD®® which recognises its
objective to spread Better Regulation
beyond the business community
whilst acknowledging the role it plays in
bringing about a new phase of reforms
in the Netherlands.

The cumulative effects of the responses
to the criticisms of the Dutch pro-
gramme represent a “new phase®"”
which is bringing about the establish-
ment of a broader policy with ambitious
targets. The new programme has
identified a further burden reduction
target of 25% and addresses the follow-
ing issues: extension of the pro-
gramme to cover burdens at the
sub-national levels of government, the
need to address the burdens stemming
from enforcement, a new framework
for ex-post evaluations, the evolution
of the SCM methodology to cover
quantitative aspects of burden reduction
and finally extending the definition of
compliance costs so as to include
more costs which may amount to
administrative burden®2.

3.2 Case study: Belgium

In contrast to the Netherlands, Belgium
has not yet been able to develop a
well-functioning Burden Reduction
programme. Though it is active on
several levels, the operational systems

7 |bid p3
¢ |bid p5
9 |bid p5

80 Better Regulation in Europe- The EU 15 Project Executive Summary: Netherlands p5

1 |bid p10
2 |bid p10% Ibid p2
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are flawed and often not coherent at
national level. Owing to its unique gover-
nance structure and ongoing process
of federalisation, it is somewhat mis-
leading to write of a single Belgian
model. The intricate interactions between
bodies of governance at the subna-
tional level create a web of shared and
exclusive competencies which in turn
guide those bodies in terms of the actions
and functions they can perform.
Above these structures, however, sits
a federal layer of decision-making
which reserves some functions for
itself, as well as engaging with various
combinations of regions in shared
programmes and initiatives. Therefore,
Belgium does not lend itself to an
administrative  burden  reduction
programme which can be applied ho-
mogeneously on a national level. In
fact, the very interactions described
above often contribute to the generation
of administrative burden more than
they can be used to eliminate it.

The Belgian governance system is dis-
tinguished by some unique features.
Firstly, there are autonomous govern-
ments at the subnational level which,
in certain areas, can exercise exclusive
competence. This autonomy, which is
legally binding, can set limits regarding
the extent to which different authorities
can share the development of policy
and regulatory management tools®.
Moreover, even within these govern-
ments, there are ministries which enjoy

a high degree of autonomy. These
pose challenges in terms of internal as
well as external coordination®. This
state of affairs in domestic governance
can be attributed to the ongoing pro-
cess of federalisation®. An asymmetrical
distribution of competencies amongst
regions and communities create a
fragmented regulatory landscape,
which is not ideal for a consensus
building approach. Rather, Belgium
has developed a tradition of pragma-
tism and consensus building through
informal means®. Finally, despite the
widely decentralised governance in
Belgium, there are certain centres of
power. One of them is the federal state
which has retained some of its authorities
while other institutions (Constitutional
Court, Court de Cassation, Council of
State, Inspectorate of Finance) also
continue to transcend the federal
structure®”.

Of course fragmentation is not the
only reason for burden creation in
Belgium. There are other factors that
contribute to regulatory inflation, such
as the tendency to respond to crises
by introducing more regulations, a
poor rule-creating mechanism, which
is activated under “urgency” proce-
dures, and extra layers of regulation
originating at EU level®®,

Belgian authorities have developed
and implemented a number of “Better
Regulation” policies with a view of re-

S Better Regulation in Europe- The EU 15 Project Executive Summary: Belgium p2
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ducing administrative burden for a
range of beneficiaries. With a growing
awareness of the administrative bur-
den generated by the combination of
specific regulations and the structure
of the governance system, Belgian
governments have launched initiatives
such as e-Government and Impact
Assessments®. Some of these initia-
tives are exclusive to particular gov-
ernments at the sub-national level,
whilst others have a national reach.
The latter being a more recent phe-
nomenon, supported by the 2003 co-
operation agreement”, which was
signed by centres of power in the fed-
eral, regional and community levels of
government. Examples of such shared
initiatives include the Kafka” and
Crossroads Bank for Enterprises™.

Kafka is a contact point with a federal
scope, where citizens, businesses
and officials can voice concerns
as well as ideas with a view towards
developing tools and procedures for
reducing bureaucracy and administrative
burden. Another important develop-
ment in the Belgian Better Regulation
programme has been the integration
of ex-ante impact assessments™ in the
development of regulations. The initia-
tive is still at an early stage with its use
being characterised as asymmetrical
amongst different governments within

the country and still rather narrow with
administrative burden evaluation and
environmental impact being the most
common categories™.

The Kafka test is said to be too one-
dimensional, with administrative bur-
dens being the only aspect of better
regulation it seeks to address’.
Moreover, impact assessments are
undermined by problems in relation to
timeliness, limited coverage and inad-
equate institutional frameworks for en-
forcement’®.

Managing EU regulation however, both
at the negotiation and transposition
phases, is a strength of the Belgian
model. Such management is well or-
ganised and is characterized by strong
cooperation amongst Belgian govern-
ments at all levels. Belgium could further
improve in this area by tapping into the
largely unexploited interface between
its own better regulation agenda and
the one promoted by the EU.

In terms of ex-post review, Belgium,
like the majority of OECD countries,
lacks an effective policy. Only Flanders
has made real efforts towards im-
provement.

The aforementioned example of
e-Government has been used suc-

°  |bid p4
5 Ibid p5
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8 |bid p6
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cessfully and on a nation-wide level.
The e-Government tool has been
used to support a number of Better
Regulation policies, some of which
have had a national reach. Examples
of policies where e-Government has
been used are digital data stocks and
data banks such as: Crossroads Bank
for Enterprises, Crossroads Bank for
Social Security, database on vehicles
(DIV) and database for VAT and tax’’.

These successes are reflected in the
bi-annual surveys of the Federal
Planning Bureau® which show that
administrative burdens on businesses
had been reduced to 1.72% of GDP in
2008 as compared to 3.5% of GDP in
2000. This could be further improved
by better coordination between the
many layers of government. More visibil-
ity and transparency of good practices
would facilitate their dissemination
across centres of power in Belgium
and encourage their use. This is a role
that could be fulflled by the
Administrative Simplification Agency
(ASA), owing to its nation-wide reach’®.
The purpose of organisations such as
ASA is to drive forward the Better
Regulation agenda.”®® They contribute
to the development of innovative solutions
for the administrative burdens caused
by individual regulations and the pro-
cess of federalism. These institutions

have become sources of expertise,
ideas and dissemination of good prac-
tices for regulatory management,
helping governmental structures rath-
er than enforcing policy.

The ASA is the major institutional
structure at federal level. Its role in the
Better Regulation agenda is twofold; it
promotes the reduction of administra-
tive burdens stemming from federal
regulations, whilst also facilitating co-
operation between authorities at the
regional level for further burden reduc-
tion at all levels of government®!.
Federal ministries are also key actors
in national burden reduction initiatives.
Some key Ministries and the function
they perform in this context are the
Federal Public Service (FPS) for
Economy, which has undertaken the
project of improving the quality of the
regulatory framework for the economy.
Furthermore, the FPS for Finance has
launched an initiative towards upgrading
the regulatory framework underpinning
financial systems. This is aimed towards
modernising them and the FPS for
sustainable development. This has the
most evolved ex-ante impact assessment
procedures for projects contributing
to sustainable development. Finally
the FPS Justice has developed a com-
prehensive jurisprudence database,
simplifying and accelerating judicial

Better Regulation in Europe- The EU 15 Project Executive Summary: Belgium p6
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processes thus reducing the adminis-
trative burden generated by the uncer-
tainty of lengthy proceedings®.
Important as these developments may
be, their pragmatic impact is under-
mined by a poor institutional frame-
work. The significant autonomy en-
joyed by FPSs means that their
initiatives are not directly linked to the
work of the ASA. Making better use of
potential synergies between FPSs and
other nation-wide institutions could
further the reach of initiatives and en-
courage wider use.

More Better Regulation institutions
can be identified at regional level.
These include EASI-WAL of the
Walloon region, the Flemish Region’s
Regulatory Management Unit and the
unit for Internet and Administrative
Simplification of the French community®.
EASI-WAL sits in the Walloon govern-
ment and is tasked with reporting to
the Minister President and implementing
the Action Plan for Administrative
Simplification, e-Government and
readability®. The Regulatory
Management Unit of the Flanders
region is also integrated into the re-
gional government. It is responsible for
all better regulation initiatives and
oversees impact assessment proce-
dures®®. It has also created regulatory
quality contact points across Flanders
aiming to maximise participation in
Better Regulation initiatives®®. In a
somewhat similar fashion, the French
unit undertakes projects of adminis-

trative simplification and e-Govern-
ment. Another similarity running
through these institutions is the prob-
lems they face in relation to sustain-
ability and financing in the long-term.

Finally, Belgian Parliaments take a pro-
active approach towards improving reg-
ulatory quality and have in the past
displayed a willingness to push further
in this direction. More specifically, in
2007 they set the basis for better
cooperation amongst them by pass-
ing law®” establishing a parliamentary
committee charged with acting on the
findings of evaluations of existing laws.

Regarding Belgium’s public consulta-
tions, advisory boards are set up by
governments to consult external
stakeholders, encouraging consensus
building and defusing tensions arising
from potential conflicts of interests.
Belgian governments have been com-
plementing traditional approaches to
public consultation with more modern
ones. These new approaches are tried
and tested in order to improve the net-
work of public consultations and col-
lect more feedback. They include:
“notice and comment” procedures via
the internet, roundtables and ad hoc,
targeted consultation for specific issues
of great complexity®®.

Advisory board networks are criticised
for their complexity. 600 boards exist
at federal level, 23 in Wallonia and 13
in Flanders®. Attempts to simplify
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these dense structures have not yet
had any meaningful impact, especially
on the federal level where reforms for
this system have not started at all.

Whilst Belgium has had some mea-
surable successes in its quest towards
Better Regulation and administrative
simplification, there are certainly areas
for movement. In comparison to the
Dutch model, the Belgian one lacks
the quantitative targets and a stan-
dardised measurement for administra-
tive burden. Belgium’s sui generis
governance structure causes difficul-
ties as well. The asymmetrical distri-
bution of powers amongst various
centres and levels of government lead
to incoherent and fragmented policies

that are not easily converged. Belgium
thus faces the challenge of overcom-
ing the administrative burden that
stems directly from individual regula-
tions and laws, while also tackling the
burden that is generated by the proce-
dural aspects of the heterogeneous
regulatory processes.

It is clear that there can be large dis-
crepancies between burden reduction
approaches as well as the levels of
success, between EU Member States.
This ultimately makes it more chal-
lenging to successfully execute con-
certed better regulation initiatives at
EU level and implement these in the
Member States.

" Better Regulation in Europe- The EU 15 Project Executive Summary: Belgium p8
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—— 4. RECOMMENDATIONS ——

4.1 Recommendations to
the European Parliament

In developing and implementing the
Annual Burden Survey, the ECR be-
lieves that the European Parliament
has an important role to play, not only
in its development, but also in working
with the Commission to bring forward
recommendations to the Member
States on an annual basis. The ECR
believes that this can be achieved in
the following ways:

(i) Relevant Committees should draft a
report in response to the publication of
the Annual Burden Survey each year,
as they do with the Annual Growth
Survey, and come forward with rec-
ommendations. This way the ABS
would enable Committees to examine
the effects of Member States’ trans-
position and implementation on par-
ticular pieces of legislation. For exam-
ple, Committees could scrutinise the
effects of gold-plating on legislation
and could come forward with recom-
mendations and proposals to reduce
unnecessary burdens.

(i) The EPRS should support the
Committees in their work on the ABS
and should collate information on
Member States’ under implementation,
correct implementation and over
implementation of Union legislation.
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The EPRS should also provide analysis
of the effects of gold-plating by
Member States. The EPRS can play a
valuable role in bringing transparency
to the legislative process by identifying
how legislation was intended and
comparing it with how it actually looks
when it is transposed by the Member
States.

(iii) In order to provide another level of
coherency between the institutions,
the Parliament should add Better
Regulation including the Annual
Burden Survey to the portfolio of the
Parliament’s First Vice President
(FVP). This would allow the First Vice
President of the Commission, who is
tasked with Better Regulation, to co-
operate in an effective and efficient
manner with the European Parliament
in pursuing the Better Regulation
agenda.

(iv) The FVP should meet with the
Conference of Committee Chairs
(CCCQ) every six months to discuss the
Parliament’s activities in this area and
to consider if best practice or other
recommendations should be consid-
ered for implementation by the
Committees.

(v) A structured feedback mechanism
from the European Parliament to na-
tional parliaments should be devel-
oped. For example, by adding the
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ABS to the agenda of the annual
Parliamentary Days.

4.2 Recommendations to
the Commission

Given its existing work regarding the
Annual Growth Survey (AGS), The
European Commission remains ideally
placed to carry out the Annual Burden
Survey. Rather than reinventing the
wheel, the ECR group recommends
making use of existing structures
wherever possible. In the same way as
it does for the AGS, for the ABS, the
European Commission would carry
out an in-depth analysis of the bur-
dens created within each individual
Member State and its current mea-
sures to tackle these burdens. It would
then make recommendations accord-
ingly for the next 12-18 months. The
ECR makes the following recommen-
dations:

(i) The Commission should include the
ABS as a separate section in the
Autumn Package, where it would set
out burden reduction priorities for the
year ahead. These would be based on
a combination of lessons from the
Commission’s own burden reduction
programme and current data from its
analysis of the Member States’ burden
reduction efforts. As with the AGS, the
European Commission should draft
clear recommendations to the
Member States.

() A truly independent Regulatory
Scrutiny Board (RSB) should be es-
tablished.  Although  the three
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Commission officials within the RSB
are employed full-time for this import-
ant job, it would be better if the RSB
consisted of fully independent ex-
perts. The Commission would be able
to offer one of its own experts to ad-
vise the independent experts on tech-
nical Commission matters.

(i) The possibility of widening the RSB
to include more experts should be ex-
plored. These experts should be ap-
pointed for a limited time and on a ro-
tating basis, thus avoiding experts
staying in their role for a long period
and concentrating power and respon-
sibility in a very small group of people.
(iv) The composition of the REFIT plat-
form should also be revised. Although
the size of the platform seems ade-
quate and is spread across the EU, the
geographical spread seems arbitrary,
with a large concentration of Baltic
stakeholders and very few pan-EU
bodies who would have the advantage
of a pan-EU helicopter view.

(v) In terms of institutional capacity
building, clear lessons can be drawn
from the Dutch system. Even though it
is seen as a single institution, the
European Commission’s Directorates
General (DGs) at times seem to oper-
ate in silos, independently from one
another, which makes any attempt to
coordinate Burden Reduction much
more difficult. The Dutch Regulatory
Reform Group, which brings together
better regulation units from across its
ministries, could be mirrored at
European level. In other words, the
Commission could set up a Regulatory
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Reform Group (RRG) to coordinate the
Better Regulation efforts undertaken
within the individual DGs, which would
lead to a more coherent Burden
Reduction strategy at European
Commission level. Logically, the RRG
would report to First Vice-President
Frans Timmermans.

4.3 Recommendations to
the Member States

The EU is blamed, on a regular basis,
for burdens created by the Member
States’ gold-plated version of EU reg-
ulation. This makes it more difficult to
demonstrate the added value of EU
membership.

Whilst fully appreciating the high im-
portance of subsidiarity and the free-
dom for Member States to implement
legislation in a way that best suits
them, it is important that citizens and
businesses do not suffer the imposi-
tion of legislation that creates an un-
necessary added burden, especially
when the intended purpose of the
original piece of EU legislation was to
alleviate burden and facilitate compli-
ance.

The ECR makes the following recom-
mendations:

() Member States should avoid
gold-plating wherever possible and be
transparent regarding their transposi-
tion of EU regulations.

(i) We recommend that Member
States follow the Dutch example of
feedback mechanisms and the subse-
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quent implementation. By internalising
all feedback and by adjusting its Better
Regulation policies accordingly, The
Netherlands has been able to continu-
ally improve their Better Regulation
agenda, ushering in the aforemen-
tioned ‘new phase’, bringing about
even broader policies and new and
further reduction targets. The country
is able to do so because of its clarity
and transparency towards the general
public, by raising awareness and set-
ting clear, quantifiable goals, thereby
opening itself up to direct scrutiny and
to being held accountable by busi-
nesses and citizens.

(i) In Member States where there is a
high degree of governmental/institu-
tional fragmentation, with many
shared or dispersed competencies,
the need for an independent overarch-
ing scrutiny body becomes ever more
prevalent. A national version of a
Regulatory ~ Scrutiny  Board  or
Regulatory Reform Group is recom-
mended to bring coherence in an oth-
erwise fragmented system.

(iv) Member States are strongly en-
couraged to take on board the
Commission’s recommendations for
their country in the Annual Burden
Survey and to use these recommen-
dations to further improve their internal
Burden Reduction mechanisms. By
doing so, different national systems
would slowly converge, working to-
wards a more coordinated overall
European approach to Burden reduc-
tion, which would in turn facilitate a
better functioning Internal Market.
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